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LYNCH, drcuit Judge. ldentity theft is said to be

anong this country’s fastest growing crines. In the 1990's and
earlier, Alan Scott, a former paral egal handy with docunents,
apparently enhanced his inconme through an extensive array of
white collar crimes using the identities of others. Those of
his activities that took place in the late 1990's led to a
series of indictnents and three separate crimnal cases agai nst
him one case a year from 1997 to 1999; all three cases led to
convi ctions. He appeals in each and we handl e the three cases in
t hi s omi bus opi nion. W take the cases in chronol ogical order.
In a 1997 case, Scott pled guilty to bank fraud, 18
US C 8 1344 (1994), and to naking and possessing a forged
check, 18 U.S.C 8§ 513(a) (1994). Scott took checks from a
Boston law firm that had enployed himas a | egal assistant in
1995. The checks were payable to clients and to the firm
Scott deposited the checks, with forged endorsenents, in bank
accounts in Texas. For these crines he received a conbi ned
sentence of 96 nonths and was ordered to pay restitution of
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$1,381.00. Wth his conditional plea, Scott reserved his right
to appeal certain issues: whether venue in Massachusetts was
i mproper as to the charges, and whether his notion to suppress
evidence (on the same grounds as in the incone tax cases,
di scussed below) was wrongfully denied. He al so appeals the
restitution order. That is appeal No. 00-1381.

In a 1998 case, a jury convicted Scott of conspiring
to make and of making false clains to an agency of the United
States, 18 U. S.C. 88 286, 287 (1994). Scott filed twenty fal se
income tax returns with the IRS for the tax year 1996 seeking
tax refunds in the nanmes of at |east twelve people. He used
four coconspirators to carry out the schene, and the intended
| oss to the governnent exceeded $80, 000. 00. For these crimes he
recei ved sentences of 96 nonths for the conspiracy and 60 nont hs
for the false returns, concurrent with each other and with the
sentence inposed in the 1997 case; he was al so ordered to pay
restitution of $37,970. 68. Scott now appeals the district
court's denial of his notion to suppress certain evidence,
several of its evidentiary rulings, and sone of its sentencing
deci si ons. Those are appeals Nos. 99-2236, 00-1379, and 00-

2350.



In a 1999 case, Scott also pled guilty to an additi onal
and di fferent bank fraud, 18 U S.C. 8§ 1344, and to conspiring to
conmt that fraud, 18 U . S.C. § 371 (1994). The schene invol ved
fraudul ently obtai ni ng bank aut onobil e | oans. For this crine he
was sentenced to a 46 nonth sentence, consecutive to those for
the earlier cases, and was ordered to pay restitution of
$35,500.00. Wth his conditional plea, Scott reserved the right
to appeal the denial of his notion to dismss for clainmed Speedy
Trial Act violations and the denial of a notion to suppress
evi dence. He al so appeals the sentence and restitution order.
Those are appeals Nos. 00-1767 and 00- 1669.

Several issues presented by this appeal are novel to
us or worth enphasizing, and we |list them in the order we
di scuss them

1. In analyzing venue, we nodify this Grcuit’'s "key
verb" approach in Iight of recent Suprene Court cases.

2. W decide that reasonable suspicion of the fraud of
attenpting to pass a bad check sufficient to justify
an investigative stop under Terry v. Chio does not
al one anount to a suspicion that the suspect is arned
and dangerous sufficient to justify a frisk.

3. W apply the inevitable discovery doctrine to a
def endant whose crinme would inevitably have been
di scovered fromthe statenents of a codefendant where



those statenents were given before the codefendant
recei ved his Mranda warni ngs.

We uphold the adm ssibility of opinion testinony of a
non-expert wtness authenticating or identifying
handwiting and discuss the relationship between
Federal Rules of Evidence 701 and 901(b)(2).

We di scuss how restitution orders in cases where two
or nore defendants are ordered to pay restitution for
the sanme | oss should be handled to be clear that the
restitution required does not exceed the sum of the
| oss.

We hold on the facts of this case that a trial court
s not in conpliance with the Speedy Trial Act when it
takes a notion to suppress under advi senment for over
120 days, disposes of alnost all matters, requests
additional filings as to certain materials, and relies
alone on this request for additional filings to say
there was conpliance with the Act.

We turn to the cases.

The 1997 Bank Fraud and Forged Securities Case

No. 00-1381

Scott pled guilty to this offense. H s conditiona

pl ea reserved the issues we discuss. A summary of the facts

foll ows.

From April to Decenber of 1995, Scott was enpl oyed as

a paralegal at a snmall Boston area lawfirm Know ng that Scott

had a crimnal record, a partner of the firmwanted to give him



an opportunity to get his life straight.? In July of that year
Scott opened by nmail two accounts at the USAA Federal Savings
Bank in San Antoni o, Texas. He soon nail ed deposits to those
accounts using funds that were not his.

The law firmregularly received checks payable to its
clients (or to its clients and the firn) from insurance
conpani es. Scott stole five of these checks in or around
Sept enber and COctober of 1995. In Cctober he deposited all five
of them wth forged endorsenents, into his Texas bank accounts.
The stol en checks were apparently sent by mail (or the private
equi val ent) to the bank. Unsurprisingly, the postmarks were not
kept. Scott hinself appears to have forged at | east one of the
endorsenents on the checks. At the tine the checks were
deposited, Scott was working at the firm and living in
Massachusetts under supervised release. Under the terns of his
supervi sed rel ease, Scott was not to | eave Massachusetts. After
Scott was arrested in Natick, Massachusetts on Decenber 5, 1995

-- we discuss the arrest, relevant to the |ater cases, in Part

! This brings to mnd the adage that no good deed goes
unpuni shed.
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Il of this opinion -- a partner of the firmvisited Scott and
becane convi nced Scott had taken the checks.
A Venue

Scott says that venue for each of the forgery and bank
fraud of fenses was properly in Texas, not Massachusetts, and so
hi s convictions shoul d be invalidated.

W review | egal concl usions de novo, Canpos-Orrego V.

Rivera, 175 F.3d 89, 96 (1st Cr. 1999), and give deference to
the district court’s factual conclusions as to venue, United
States v. Cchoa, 229 F.3d 631, 636 (7th Gr. 2000). The right
to be tried in the appropriate venue is one of the
constitutional protections provided to defendants by the Sixth
Anmendnent . The burden of showi ng proper venue is on the
gover nnent, whi ch nust do so by a preponderance of the evi dence.

United States v. Lanoue, 137 F. 3d 656, 661 (1st Gr. 1998). W

review t he evidence on venue in the light nost favorable to the
governnent. |d.

Two recent Suprene Court opinions on venue cause us to
shift somewhat our prior approach to venue questions. In 1993
this Grcuit endorsed the use of the "key verb" approach.

United States v. GCeorgacarakos, 988 F.2d 1289, 1293 (1st Cr.
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1993). That approach analyzed the key verbs in the statute
defining the crimnal offense in order to determ ne the scope of

the relevant conduct. 1d.; United States v. Tedesco, 635 F.2d

902, 905 (1st Gr. 1980). To the extent there was any

suggestion i n Georgacarakos that the "key verb" approach was an

excl usi ve approach, as opposed to one hel pful approach, that
suggestion i s now abandoned.

In 1999, the Suprene Court said that words other than
the verbs used in a statutory definition of an offense al so have
i mport for venue:

[We have never before held, and decline to do so
here, that verbs are the sole consideration in
identifying the conduct that constitutes an offense.
Wile the "verb test" certainly has value as an
interpretive tool, it cannot be applied rigidly, to
the exclusion of other relevant statutory | anguage.
The test unduly limts the inquiry into the nature of
the of fense and thereby creates a danger that certain
conduct prohibited by statute will be m ssed.

United States v. Rodriguez-Mreno, 526 U S. 275, 280 (1999).

Rat her, the Court, as it had earlier done in United States v.

Cabrales, 524 U S 1, 6-7 (1998), used a three part test for

venue. Rodriqguez-Mreno, 526 U S. at 279-81.

Venue nust be determned fromthe nature of the crine
al l eged, determ ned by analyzing the conduct constituting the
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of fense, and the location (or, if the crine is a continuing one,
| ocations) of the comm ssion of the crimnal acts. |If the crine
consists of distinct parts, taking place in different
| ocalities, then venue i s proper wherever any part can be proved
to have taken place.? |d. That is the test we now apply.

The nature of the crinme of forgery is determ ned by the
statutory definition, which provides:

Whoever nmakes, utters or possesses a counterfeited
security of a State or political subdivision thereof
or of an organization, or whoever nakes, utters or
possesses a forged security of a State or politica
subdi vi si on thereof or of an organi zation, with intent
t o decei ve anot her person, organi zation, or governnent
shall be fined under this title or inprisoned for not
nore than ten years, or both.

18 U.S.C. § 513(a) (1994).

The |anguage of the bank fraud statute, in turn,
provi des:

Whoever knowi ngly executes, or attenpts to execute, a

schene or artifice --
(1) to defraud a financial institution; or

2 This concept is codifiedinpart in 18 U S.C. § 3237(a)
(1994), which provides:

Except as ot herw se expressly provi ded by enact nent of Congress,
any of f ense agai nst the United States begunin onedistrict and
conpl eted in another, or commttedin nore than one district, may
be i nquired of and prosecuted in any district in which such
of fense was begun, continued, or conpleted.
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(2) to obtain any of the noneys, funds,
credits, assets, securities, or other property
owned by, or under the custody or control of, a
financial institution, by neans of false or
f r audul ent pr et enses, representations, or
prom ses;

shal |l be fined not nore than $1, 000, 000 or i nprisoned
not nore than 30 years, or both.

18 U.S.C. § 1344 (1994).

Scott’s argunment is that there was no evidence he
forged any endorsenments in Massachusetts or mailed any checks
from Massachusetts. He argues that the checks coul d have been
mai | ed fromanywhere. |ndeed, he supplied an affidavit that he
was a frequent traveler during this period, often away from
Massachusetts, although the terns of his supervised rel ease
f orbade exactly such travel.

Scott then relies on the supposed absence of facts and
I nvokes the hoary common | aw presunption that forged checks are
presuned to be nade where they are first found in their altered

state or uttered. See United States v. Britton, 24 F. Cas.

1239, 1241 (C.C. D. Mass. 1822) (No. 14,650). Since it is
undi sputed the checks were "uttered"” in Texas, he argues, venue
bel ongs in Texas. The argunent is flawed. The presunption
operates, as Justice Story said in Britton, only when there is
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no evi dence of where the instrunment was uttered, forged, or
possessed. |d. That is not this case, as we show

The district court considered that the theft of the
checks was the first step in "nmaking" the forgery. It relied on

the Second Circuit’s decision in United States v. Delia, 944

F.2d 1010 (2d Gr. 1991). Scott rejoins that Delia should be
rej ected, that taking the checks was nerely a preparatory step

and that, under this Crcuit’s | awin Georgacarakos, preparatory

steps are not relevant to a venue analysis. Scott’s argunent

overreads Ceorgacarakos, but the Delia issue of whether theft of

the instrunent is part of "nmaking" the forgery is academ c here
and we need not pursue it. Qher facts establish the necessary
connecti on.

It isrational toinfer that soon after Scott stole the
checks in Boston, the checks were fraudulently endorsed and
mai | ed. Scott endorsed at |east one of the checks, and the
checks, stol en between Septenber and Oct ober, were all deposited
in Cctober. This makes it highly likely that both activities --
the endorsenents and the mailings -- took place in
Massachusetts. That is, it is highly likely that Scott both
"made"” and "possessed" the forged checks, see 18 U S C 8§
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513(a), in Massachusetts. Speed was essential to Scott’s
forgery schene. As soon as the law firm di scovered the checks
wer e gone, the firmwoul d have notified the i nsurance conpani es,
which would have sought to stop paynent on the checks.
Furthernore, that Scott was on supervised release at the tine
al so suggests the need for speed as part of the schene.
Finally, Scott says he acted alone in this schenme, which further
reinforces the likelihood he performed these acts in
Massachusetts.

The bank fraud analysis has a different cast. One of
the elenents of bank fraud is proof of a schene to defraud.

United States v. Brandon, 17 F.3d 409, 424 (1st Cr. 1994).

Taking the checks was an act necessary to this particular
schene. For this reason and those given before, there was
adequat e evidence the offense was both begun and continued in
Massachusetts. Bank fraud is al so a continuing of fense under 18
US C 8§ 3237(a) and so venue was proper wherever the offense
was "begun, continued, or conpleted."”

Scott al so nakes a constitutional policy argunent that
t he purposes of the Si xth Armendnent venue guarantee are of f ended
by finding venue i n Massachusetts. The argunent fails. This is
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not an i nstance of government forum shopping or of a venue with
t he barest connection to the defendant. This is not at all |ike
Cabrales, in which the Suprene Court upheld a dismssal for
| mproper venue. 524 U S. at 3-4. There, the defendant noney
| aunderers’ only connection with the M ssouri venue was that the
noney, |laundered entirely in Florida, was derived fromill egal
drug sales in Mssouri. |d.

The district court’s venue determ nation was correct.

B. Restitution

Scott al so challenges the district court’s restitution
order. He clains there is a dispute as to the proper anount of
restitution,® and that the district court’s restitution
determ nation was unsupported by a preponderance of the
evi dence. The district court sentenced Scott to pay $1, 381.00
Inrestitution to the victi minsurance conpani es, unless he had
al ready reinbursed them There is no dispute as to the anount

of the uttered checks. Scott’s claimis sinply that the award

3 At sentencing, Scott argued that the bank, not the
i nsurance conpanies, was the real victim The district court,
however, correctly found that the insurance conpanies, whose
checks were wongfully deposited into Scott’s bank accounts,
were the true victins. The argunent Scott chooses to raise here
is utterly without nerit.
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of restitution is unjustified because, he says, the insurance
conpani es were rei nbursed and t herefore suffered no actual |oss.
But the district court’s restitution order was contingent on
whet her Scott had already reinbursed the insurance conpani es,
and there is no evidence that he did. Accordingly, there is no
i ssue as to the restitution order.*

1. The 1998 Fal se I ncone Tax Returns Case

Nos. 99-2236, 00-1379, and 00-2350

Scott nakes three categories of challenges tothe trial
court’s rulings, raising nine separate issues. He challenges
the court’s denial of his notion to suppress the fruits of the
searches of his residence and autonobile. He challenges certain
evidentiary rulings, primarily the decision to permt an IRS
agent to give an opinion as to whether handwiting on a nunber
of docunents was Scott’s own. Finally, he challenges two

el enents of the punishnment: the enhancenent of his sentence on

4 Scott also incorporates into his appeal of the 1997
convictions his argunents from the appeals of the 1998
convi ctions, Nos. 99-2236, 00-1379, and 00-2350, regarding the
suppression of certain evidence from searches he clains were
illegal. W reject these argunents for the reasons stated in
section Il.A of this opinion.
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the ground that he was a | eader or organi zer of the fraudul ent
schenme, and the restitution order.

A brief overviewof the facts is helpful. 1n 1996, the
I RS received a set of at least twenty fraudul ent tax returns,
each requesting a refund of several thousand dollars. These
returns used genui ne nanes and Social Security nunbers, but the
t axpayers whose nanes and nunbers appeared on the returns did
not file the returns; they listed genuine enployers, but the

taxpayers did not work for those enployers. The salaries and

refund requests were wholly fabricated. Key simlarities
between the returns -- identical nanes, enployers, wages,
expenses, and other entries -- pointed to a common origin. Sone

of the returns were deposited directly to an account at the USAA
Federal Savings Bank in San Antoni o, Texas; others were nade out
to various addresses in the Boston area.

The |IRS becane aware of the fraud and began an
I nvestigation. Details on the false returns led agents to
suspect Scott, whom they already knew from past investigations
and who had a substantial crimnal record. For exanple, sone of
the returns listed Turner Construction -- a real corporation
unrelated to the fraud -- as an enployer, and Scott had used
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Turner Construction’s nane in sone of his earlier frauds. In
addition, Scott had an account in his own name at the USAA
Federal Savings Bank that cane to the IRS s attention in an
earlier search, although that account was not directly used in
the tax fraud schene. As a result, IRS agents began
surveillance of Scott in Cctober 1997.

The investigating agents obtained search warrants for
Scott’s residence in Janmaica Plain, Massachusetts, and for his
car in Novenber 1997. They executed the warrants on Novenber 25
and found evidence in Scott’s bedroomlinking Scott to the fal se
i ncome tax returns. This evidence included identification
cards, materials for nmaking identification cards, a mail box key,
various handwitten notes of nanes and addresses, and other
docunent s.

At trial, Scott noved to suppress the results of the
1997 search based in part on the 1997 warrant's reliance on
several earlier searches that occurred in 1989, 1992, and 1995.
To decide this case, we need describe only the events | eading to
the 1995 search. These events occurred on Decenber 5, 1995,
when Scott apparently drove Brian Stephens, a codefendant in
this case, to a Crcuit Gty store in Natick, Mssachusetts.
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There, Stephens attenpted to pay for a canctorder by check
Stephens identified hinmself as Thomas Judge to the store's
enpl oyees and presented fal se identification bearing that nane,
an address, and a date of birth. The enpl oyee to whom he
presented the check submtted it to a routine electronic
verification service, which returned an unfavorable result.
Stephens then left the store without reclaimng his
i dentification

The store’ s nanager, Davi d Honsi, becane suspi ci ous and
wat ched Stephens as he left. Honsi noted that Stephens left in
a white Pontiac Bonneville driven by a white male, wote down
the license nunber of the car, and called the Natick police.
O ficer Daniel Brogan, who responded to the call, told Honsi to
call the police again if Judge returned. At that tine, Honsi
gave Brogan the identification card. Shortly thereafter,
Stephens called the store, asking permssion to retrieve his
I dentification. Stephens then returned and encountered Brogan
and anot her officer. Brogan observed that Stephens natched both
the description given by Honsi and the picture on the Judge
i dentification card. On seeing the police, Stephens began to
run towards Scott’s car, which was parked nearby. Stephens was
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stopped at the end of the row where Scott was parked. The
officers ordered Stephens to lie down and, after he obeyed
pl aced himin the back of a police cruiser.

Brogan then approached Scott’s car, which Honsi
i ndi cated to be the car that Stephens had used earlier. The car
was parked away from the entrance to the nearest store, in a
rel atively secluded area. |Its notor was runni ng. Brogan wal ked
up to the car and began to question Scott, asking hi mwhy he was
waiting in the parking lot. Scott replied that he was waiting
for a call and showed Brogan a beeper. Brogan then asked Scott
i f he knew the man (St ephens) whomthe police had just detained
in the parking lot. Scott answered that he did not. Br ogan
concluded that Scott was |ying and that he was involved with
Stephens in a crine. Brogan advised Scott of his rights, and
ordered him out of the car. He pat frisked Scott and found
not hi ng. Brogan then searched the passenger conpartnent of the
car. The search was not nerely visual; he opened the glove
conpartnent. In the glove conpartnent, he found a hypodermc
needl e, possession of which wthout a prescription or other
justification violated state |law, Mass. Gen. Laws ch. 94C 8§
27(a) (2000); for this offense, he arrested Scott. At the
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suppression hearing, Brogan testified that he searched the car
because it was cold out and he did not want to put Scott back
into the car without nmaking certain it contained no weapons.
Brogan’ s police cruiser was nearby and coul d have been used for
guest i oni ng.

Brogan then returned to Stephens (whom he still knew
only as Judge) and together with another officer began to
guestion him Brogan asked Stephens his age and place of
resi dence; Stephens gave answers different from those on the
fal se Thomas Judge identification card. Wen Brogan asked where
St ephens had obtained the information on the card, Stephens
replied that he had taken it froma tel ephone book. Brogan then
arrested Stephens for attenpting to pass a bad check and for
conspiring with Scott to do so.

An inventory search of Scott’s car reveal ed sone of the
materials Scott sought to have suppressed in this trial, which
I ncl uded enpl oyee identification cards and a birth certificate.
These materials |linked Scott to Ral ph Swoboda, in whose nane a
false tax return relevant to this case was filed. A further
link to Lee Mrrison, a coconspirator in this case, was
established by a Social Security card bearing Mrrison s nane;
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the Natick police found the card in Scott’s wallet in the course
of booking. They also found in the wallet a deposit slip and a
check from an account of Scott’s at the USAA Federal Savings
Bank -- the sane bank, although not the same account, to which
the conspirators in this case arranged for sone of the
fraudul ently obtained tax refunds to be sent.

A. Denial of the Mtion to Suppress

Qur review of the ultimate determ nati ons of probable
cause and reasonable suspicion on a notion to suppress is de

novo. Onelas v. United States, 517 U S. 690, 699 (1996).

Revi ew of subsidiary factual findings is for clear error. 1d.
Law enforcenent officers have probabl e cause for a search when
"the facts and circunstances within their . . . know edge and of
which they had reasonably trustworthy information [are]
sufficient in thenselves to warrant a man of reasonabl e caution
in the belief that" the search will reveal the fruits or

instrunentalities of a crine. Brinegar v. United States, 338

US 160, 175-76 (1949) (quoting Carroll v. United States, 267

US 132, 162 (1925)) (bracketed alteration in original)

(internal quotation marks omtted); see also Ornelas, 517 U S.

at 696.
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Two warrants issued in 1997 for the search of Scott’s
hone and his car. An affidavit in support of the warrants
contained references to material found in seven earlier
searches, including searches in 1989, 1992, and 1995. Scot t
makes a whol esal e attack on all of the warrants, but nuch of the
attack is a sideshow. For purposes of this case, Scott needed
primarily to suppress the results of the 1997 searches, although
sone evidence fromthe 1995 search was al so introduced agai nst
himat trial. The 1989 and 1992 searches are pertinent here
only if the 1997 warrants depended on the results of each of

t hose searches for the requisite probabl e cause show ng. See

United States v. Veillette, 778 F.2d 899, 904 (1st Cir. 1985)
("[TIhe [illegally obtai ned evidence] should be set to one side
and the renmaining content of the affidavit examned to
det er m ne whet her there was probabl e cause to search, apart from
the tainted avernents."). W conclude that the 1989 and 1992
searches are plainly unnecessary to support probable cause for
the 1997 searches and therefore unnecessary to the resol uti on of
this case.
The 1995 search results were, however, nuch nore
i mportant to this case. As the affidavit used to apply for the
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1997 warrants states, the 1995 search produced evi dence "t hat
directly links [Scott] to the questionable refund schene" that
led to this case.® This evidence may have been crucial to the
application for the 1997 warrants, and sone of it was introduced
directly against Scott at trial. Mor eover, the governnent
agrees that the validity of the 1995 search is material to the
1997 conviction, No. 00-1381, which we discuss in Part |, and so
we consi der whether that search was adequately justified. Qur
conclusion is that the 1995 search was not subject to the
exclusionary rule, so no arguable issue is presented as to the
use of the results of that search in the 1997 warrant. As such,
the 1997 warrant has nore than adequate support, and the
district court was correct to deny the notion to suppress.

1. The 1995 Warrantl ess Search of Scott’s Car

a. Constitutionality of the Search

Law enf orcenent of ficials gained access to the contents
of Scott’s car via a routine inventory search after the Natick

police inmpounded the car incident to Scott’'s arrest on charges

5 | ndeed, Scott appears to have sought revenge of sorts
for the 1995 arrest in his later tax refund schenme. The nane of
the arresting officer in 1995, Daniel Brogan, was used on a
fal se tax return.
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of possessing illegally a hypoderm c needle. If the arrest was
valid, the inventory search was constitutional even though the
police had neither a warrant nor probable cause. Colorado v.
Bertine, 479 U S. 367, 371 (1987). Wether the arrest was valid
depends on the constitutionality of Brogan’s actions |eadi ng up
to the arrest. Qur inquiry focuses first on Brogan’s tenporary
detention of Scott, which we examine as a seizure under the
Fourth Amendnent, and second on Brogan's order that Scott step
out of the car and the subsequent sweep of the car, which we
exam ne as searches. If any of these neasures was
unconstitutional, that illegality nmay taint the subsequent

arrest and inventory search. See Wing Sun v. United States, 371

U.S. 471, 484-87 (1963).

We assune based on the district court's opinion that
Scott was not free to | eave, or at |east reasonably believed he
was not free, when Brogan began questioning him The gover nnent
has argued on appeal that the record woul d support a concl usion
that Scott m ght have left at any tine until Brogan ordered him
out of the car. Were this so -- were Brogan’s actions in
gquestioning Scott fully consensual -- we would engage in no
Fourth Anmendnent scrutiny of the questioning, as a suspect’s
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vol untary conversation with police is neither a search nor a
sei zure under the Fourth Anendnent. Florida v. Bostick, 501
U S. 429, 434 (1991). The district court nmade no finding on
whet her Brogan exercised his authority to detain Scott, choosing
i nstead to anal yze the reasonabl eness of Brogan’s actions under

Terry v. Ghio, 392 U S. 1 (1968) -- and thus at least inplicitly

assuned that Scott did not consent to converse with Brogan. W
foll ow and approve this part of its analysis.

The Fourth Anmendment rule laid down in Terry permts
the police to detain tenporarily a suspect on a reasonable
suspi ci on, supported by articul able facts, that the suspect has
conmtted or is about to conmt a crine. [d. at 21. |In this
case, Brogan had substantial information supporting a suspicion
t hat St ephens, whomhe then knew only as Judge, had attenpted to
pass a bad check. Stephens, first, had offered a check that was
rejected; second, had done so in a manner that aroused the
suspicions of store enployees, who called the police; and,
third, had run frompolice officers who approached himafter he
returned to collect his identification. An individual’'s flight
frompolice conbined with other observations by a police officer
may support reasonabl e suspicion sufficient for detention under
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Terry. lllinois v. Vardl ow, 528 U S. 119 (2000). In Wardlow
itself, the only relevant fact other than flight known to the
detaining officer was the suspect's presence in an area known
for crime. |d. at 124-25. Stephens's prior behavior at the
Crcuit Gty store suggested guilt nore strongly than would
sinple presence in such an area, so that the police knew nore
t han was necessary to justify tenporarily detaining Stephens.
Mor eover, Brogan knew enough t o suspect reasonabl y t hat
Scott was involved in the sane crine. Brogan knew from Honsi
that Scott was driving the sane car that had earlier dropped
Stephens off at Grcuit CGty, and he knew from his own
observation that Stephens had run towards the car. He had al so
noted that Scott had parked further from the store than one
ordinarily would if nerely driving a friend on an innocent
err and. These observations, however generously read, do not
approach probabl e cause; but they satisfy, as the district court
concluded, the requirenent that the police know specific and
articul able facts on which they may base a tenporary detention.

Brogan's actions prior to his frisk of Scott and sweep of the
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car were therefore legal.® But the 1997 warrants rely on what
was found in Scott's car in 1995, and so the anal ysis conti nues.

W are |ess sanguine about the next stage of the
encounter: Brogan's frisk of Scott and protective sweep of the
car. A police officer may frisk a suspect -- that is, search
t he suspect's person for weapons -- on reasonabl e suspi ci on t hat
t he suspect is armed and dangerous. Terry, 392 U S at 27. A
search of the passenger conpartnent of a car in which a suspect

ri des requires the sane degree of suspicion. Mchigan v. Long,

463 U. S. 1032, 1049-51 (1983). When the officer suspects a
crinme of violence, the sanme information that will support an
i nvestigatory stop will wi thout nore support a frisk, Terry, 392
US at 33 (Harlan, J., concurring), and therefore by
inmplication a car search. This CGrcuit has extended that rule

to enconpass crinmes comonly associated with violence, even

6 Scott argues on appeal, as he did before the district
court, that Brogan in fact arrested himby blocking in his car
and that Brogan's actions were therefore illegal absent probable
cause. On the facts as we have described them-- and we are
satisfied the district court did not clearly err in so finding
them-- no such arrest occurred. See United States v. Jackson,
918 F.2d 236, 238 (1st Cir. 1990) ("The police may conduct an
i nvestigatory stop by bl ocking the egress of a vehicle in which
a crimnal suspect isriding. . . .").
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t hough the crimnal act itself nmay be nonviolent; an exanple is

| arge-scale trafficking in illegal drugs. United States v.

Glliard, 847 F.2d 21, 25 (1st Gr. 1988) (citing United States

v. Trullo, 809 F.2d 108, 113 (1st Gr. 1987)).
The investigation involved no nore than the fraud of
attenpting to pass a bad check. The district court neverthel ess

concl uded that Brogan's frisk of Scott and sweep of the car were

perm ssible, relying on United States v. Edwards, 53 F.3d 616
(3d Gr. 1995), for the proposition that reasonabl e suspicion of
fraud justifies a frisk. The Third Crcuit reasoned i n Edwards
that the perpetrators of a fraud in broad daylight my well arm
t hensel ves to make an escape. |d. at 618. This logic would
seemto permt a frisk on reasonabl e suspicion of alnost any
felony, and we do not follow it today. Nor do the other facts
relied upon by the district court seem to us to establish
reasonabl e suspicion that Scott was arnmed and dangerous. The
district court could fairly credit Brogan's testinony that the
car was parked sone distance from the store, that there was
little traffic in the parking lot, that Brogan was alone in
confronting Scott, and that Scott knew that the police had
al ready detained Stephens. These facts, however, provide an
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insufficiently particular basis for Brogan to suspect reasonably
that Scott was arned and dangerous, and so do not support the
district court's conclusion that the frisk and sweep were | egal .

See Sibron v. New York, 392 U S. 40, 63-66 (1968) ("[To conduct

a] self-protective search for weapons, [an officer] nust be able
to point to particular facts from which he reasonably inferred
that the individual [searched] was arnmed and dangerous.").

b. | nevi tabl e D scovery

That, though, does not end the analysis. W al so
consider an alternative ground of decision presented by the
district court. Al t hough evidence derived from unlawful

searches is generally subject to suppression, see Wng Sun, 371

U S. at 484-87, there are nunerous exceptions tothis rule. One
such, the inevitabl e discovery exception, applies to any case in
which the prosecution can show by a preponderance of the
evidence that the governnent would have discovered the
chal | enged evidence even had the constitutional violation to

whi ch the defendant objects never occurred. Nx v. WIIlians,

467 U.S. 431, 440-48 (1984). The district court found that

exception to apply to Scott's case, and we agree.
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This Grcuit discussed the rul e of inevitabl e discovery

at length in United States v. Silvestri, 787 F.2d 736 (1st Gr.
1986), and has subsequently relied upon Silvestri's discussion

i n nunerous cases, including United States v. Zapata, 18 F.3d

971, 978 (1st CGir. 1994), and United States v. Ford, 22 F.3d
374, 377-81 (1st Cr. 1994). Silvestri divided the question of
i nevi tabl e di scovery into three parts: first, whether "the | egal
nmeans [are] truly independent”; second, whether "both the use of
the legal nmeans and the discovery by that neans [are] truly
inevitable"; and, third, whether "the application of the
i nevitabl e discovery exception either provide[s] an incentive
for police msconduct or significantly weaken[s] fourth
anendnent protection." 787 F.2d at 744.

The district court reasoned that the questioning of
St ephens woul d have led inevitably to Scott's arrest, even had
the illegal search of Scott's car never occurred. Stephens's
adm ssion of his true age and place of residence allowed the
officers to infer his use of false identification, which gave
t hem probabl e cause to arrest himfor attenpting to pass a bad
check. Scott's |lie to Brogan that he did not know Stephens
woul d t hen have extended probabl e cause from St ephens to Scott,
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and Scott would have been arrested and his car subjected to a
routine inventory search. The district court's conclusions
about what woul d have occurred are correct. Thus, the alternate
avenue of inquiry that involved questioning Stephens was truly
i ndependent, because it did not rely on any information derived
from Scott;” and it was truly inevitable, because the district
court concluded without clear error that Brogan would have
detai ned Scott until he finished questioning Stephens, and the

results of that questioning are a matter of historical fact.

l Scott has pressed with sonme vigor his position that the
guestioni ng of Stephens cannot support the application of the
I nevi tabl e di scovery exception to this case because it occurred
after the actual search of Scott's car. Silvestri, however
rejected a strict requirenent that the alternate | egal avenue of
i nvestigation be actively pursued at the tinme of the illegal
search or seizure. 787 F.2d 745-46; see also Ford, 22 F. 3d at
378. In any event, the search was being actively pursued;
Stephens was detained and awaiting questioning at the very
nonent that Brogan searched Scott's car.

The question of inevitable discovery wll certainly be
easier if the governnment has probable cause to search or to
arrest before undertaking the illegal search. |ndeed, there may
exi st arequirenment of this nature in cases involving an ill egal
warrantl ess search followed by a legal one pursuant to a
warrant. See Ford, 22 F.3d at 378 (quoting Silvestri, 787 F.2d

at 745). In this case, it is enough that the police had the
relevant level of particularized suspicion -- reasonable
suspi cion under Terry -- to detain both nen before the illegal

search took pl ace.
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See N x, 467 U S. at 444 n.5 (enphasizing the inportance of
"denonstrated historical facts").

The first two questions posed by Silvestri are thus
answered in the affirmative, save for a difficulty we now reach.
The Suprene Court and this Grcuit have invariably stated the
doctrine of inevitable discovery as requiring inevitable
di scovery by "legal" or "lawful" nmeans. E.g., N x, 476 U. S. at
444; Ford, 22 F.3d at 377-79; Silvestri, 787 F.2d at 738-46.
None of those cases involved a third party and a defendant's
claimthat the inevitable discovery doctrine should not apply
because the third party's rights had been violated. This case
i nvol ves such a cl ai mbecause the district court concl uded t hat
the police illegally arrested Stephens w thout probable cause
and that Brogan then illegally questioned him wthout the
warnings required by Mranda v. Arizona, 384 U S. 486 (1966).
The governnent has not argued to us that the district court was
wrong, and so we assune that Stephens's statenents, on which the
governnent's claimof inevitable discovery rests, were taken in
violation of Stephens's Mranda rights. The context of the
district court's conclusion is inportant. The police did not
believe that they had arrested Stephens before he nade the
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statenents; they thought the arrest cane later, after the
statenents, and that the Mranda warnings were tinely given.?8
Only on later judicial review did a court determne that the
arrests canme earlier. W have no way to know whet her Stephens
woul d have voluntarily provided any identifying information in
the course of the Terry stop had the sequence of events been
only slightly different.

Odinarily, that Stephens did not receive Mranda
war ni ngs would not benefit Scott in his attenpts to exclude
evi dence. Any illegality did not violate Scott's personal

rights, and courts have restricted the exclusionary rule both in

8 Per haps t hey t hought as wel | t hat aski ng St ephens hi s age and
pl ace of residence fell within an exceptiontoMranda di scussedin
Pennsyl vania v. Muni z, 496 U. S. 582 (1990). Inthat case, aplurality
of the Suprene Court reasoned t hat police questions regardi ng suspects'
nanes, addresses, and ot her i nformati on obt ai ned i n t he booki ng process
fall outsideMranda's scope. 1d. at 600-02 (plurality opinion); see
also United States v. Reyes, 225 F.3d 71, 76-78 (1st Cir. 2000)
(appl yi ng t he exception). Cases in whichlawenforcenent officers have
reason to know t hat routi ne booking questions nay i ndeed produce
i ncul pat ory responses, however, forman exceptiontothe exception.
United States v. Doe, 878 F.2d 1546, 1551-52 (1st Gr. 1989); see al so
Muni z, 496 U.S. at 602 n.14. Inthis case, for exanpl e, Brogan had
reason t o knowand i ndeed knewfull well that answers fromSt ephens
about hi s age and pl ace of residence differing fromthe details onthe
identificationcardin Brogan's possessi on gave t he police evi dence of
Stephens's intent todefraud Crcuit Gty anounting to probabl e cause
for an arrest. Accordingly -- assum ng that the district court was
correct that Stephens was in custody -- the Mranda warni ngs were
required.
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the context of searches and in the context of Mranda to
violations of a defendant's personal rights. Rakas v.
IIlinois, 439 U S. 128, 140-50 (1978) (applying this principle

toan illegal search); United States v. Lopez, 709 F.2d 742, 745

n.3 (1st CGr. 1983) (applying it in passing to a failure to give
M randa warni ngs). Scott's case, however, presents the distinct
question whet her the government in show ng inevitable discovery
may rely on an illegal action that did not violate the rel evant
defendant's personal rights. W know of no rule that the
“legality" aspect of the inevitable discovery doctrine plays no
role in the analysis when third party rights are involved. The
deterrence rationale nmay be significant in such cases as well.

W think this question is close. The application of

the inevitabl e discovery exception to this case would all ow the

gover nnent to benefit at | east sonmewhat from the
unconstitutional actions of the Natick police -- and if here
there were two illegalities rather than one, that arguably

strengthens rather than weakens the need for suppression as a
nmeans of deterrence. The history of the inevitable discovery
exception, however, 1S instructive. The Suprenme Court has

described this exception as an "extrapolation,” Murray v. United
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States, 487 U.S. 533, 539 (1988), fromthe ol der principle of
t he i ndependent source. This principle, discussed by Justice

Hol nes in Silverthorne Lunber Co. v. United States, 251 U S. 385

(1920), is that although the governnment may first learn of
certain facts by illegal nmeans, it may neverthel ess prove those
facts at trial if it later |earns of them by independent, |egal
neans. |d. at 392 ("OF course this does not nean that

facts [illegally] obtained becone sacred and inaccessible. |If
know edge of themis gained froman i ndependent source they nay
be proved like any others . . . .").

We think, noreover, that in the case of an actua

di scovery by an independent source, a defendant cannot obtain
the renedy of suppression by sinply relying solely on an
illegality related to that source if the illegality did not
violate the defendant's personal rights. There is no per se
rule operating in either direction. An i ndependent source
permts use of the evidence because it breaks the causal chain
between the constitutional violation alleged and the di scovery

of the evidence challenged. See Segura v. United States, 468

US 796, 814 (1984) ("[E]Jvidence wll not be excluded as
"fruit' unless theillegality is at | east the 'but for' cause of

- 34-



the discovery of the evidence."); see also United States v.

Gews, 445 U. S. 463, 471 (1980) ("In the typical '"fruit of the
poi sonous tree' case . . . the question before the court is
whet her the chain of causation proceeding from the unlawf ul
conduct has becone so attenuated or has been interrupted by sone
i ntervening circunstance so as to renove the 'taint' inposed
upon that evidence by the original illegality.”). The question
i n i ndependent source cases is one of causation; suppression
requires at least a finding that the chall enged evi dence woul d
not have been obtained but for a constitutional violation as to
t he defendant in the case at issue. W conclude, because of the
cl ose link between the two doctrines, that the principle should
be the same in the case of inevitable discovery: a neans by
whi ch chal | enged evi dence woul d i nevitably have been di scovered

that itself violates the lawis not, by that violation alone,

unl awful as to a defendant if those neans did not violate that
defendant's personal rights.

Silvestri's third question, however, focuses the issue:
"application of the inevitable discovery exception [nust not]

provide an incentive for police msconduct or significantly
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weaken fourth amendnment protection.” 787 F.2d at 744.° Such an
anal ysis necessarily dwells closely on the facts of a particul ar
case. Moreover, a court in conducting this analysis nust bear
always in mnd the social costs of the exclusionary rule. .

People v. Defore, 150 N.E. 585, 587 (N Y. 1926) (Cardozo, J.)

("The crimnal is to go free because the constable has
bl undered.").
W ook at the incentives here. In this case, there

were two unconstitutional acts, rather than one, and we think it
appropriate to take Brogan's treatnment of Stephens into account
in assessing the facts as a whole with regard to Scott. On
these facts, Brogan had little incentive to violate Stephens's
M randa rights (had he known he was doing so) in order to gain
the advantage with Scott of use of the inevitable discovery
doctrine. Brogan's incentive was to be able to use Stephens's
statenents against him Application of the inevitable discovery
doctrine would not, we think, act here as an incentive to

unconstitutional behavior. Qher cases may present different

9 In Ford, we noted with approval a decision in the
District of Massachusetts that exam ned the severity of the
police m sconduct involved. See Ford, 22 F.3d at 380 (citing
United States v. Rullo, 748 F. Supp. 36 (D. Mass. 1990)).
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i ncentives and warrant a different outcone. W also take into
account that neither constitutional violation was truly

egregi ous, as was the excessive force used in United States v.

Rullo, 748 F. Supp. 36 (D. Mass. 1990). Moreover, although we
have assumed the correctness of the district court's viewthat
the police subjected Stephens to a de facto arrest, we think
that point was itself close and that the police mght have
reasonably believed they had undertaken only a justified
i nvestigatory stop. W hold that on the facts of this case the
doctrine of inevitable discovery applies and exclusion is not
required to renove incentives for future police m sconduct.

2. The 1997 Search Pursuant to \Warrant

The district court found that even were the results of
the 1995 search subject to exclusion, the renai nder of the 1997
warrant provi ded probable cause and the information in it would
I nevi tably have been di scovered through independent neans. W
need not reach that argunent given our conclusion that the 1995
search shoul d not have been suppressed. The information from
1995 and thereafter provided sufficient probable cause.

Scott makes an i ndependent argunent that the affidavit
was nonetheless materially m sleading. W agree with the
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district court's reasoning that none of the clained errors were
material, none of the clainmed om ssions contradicted the sworn
facts, and neither the errors nor the om ssions affected the
probabl e cause determ nation. The district court was therefore
al so correct to conclude that Scott had not nmade a sufficient

showi ng to warrant a hearing under Franks v. Del aware, 438 U. S

154 (1978), which established the right to such a hearing for a
def endant who shows sone evidence of intentional or reckless
material msrepresentation in the affidavit supporting a search
warrant.® See id. at 171-72 ("[I]f, when material that is the
subject of the alleged falsity or reckless disregard is set to
one side, there remains sufficient content in the warrant
affidavit to support a finding of probable cause, no hearing is

required.").

10 For exanpl e, Scott clains that the affidavit m srepresented
t he preci se tine during which a codefendant was i ncarcerat ed and t he
preci se date on whi ch t he Texas bank account becane active. He al so
claims that the affidavit omtted i nformati on about the | ack of
evi dence found on Scott's conputersinearlier searches, an earlier
suppr essi on order regardi ng t he evi dence fromt he 1995 sear ch, and what
he mai ntai ns was the | ack of evi dence froml RS surveillance of Scott in
1997. Particularly in light of our holding on the inevitable
di scovery of the evidence fromthe 1995 search, which supplied
substantial evidence linking Scott to the tax fraud schene, the
errors are mnor and the om ssions irrelevant.
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Scott al so argues that there was no probable cause to
search his car, a Mercury Muntaineer, even if there was cause
to search his house. As did the magistrate and the district
court, we disagree. The warrant affiant had seen a three-inch-
thick stack of docunents in the back seat, hidden by a
newspaper, and had seen ot her codefendants | oad things into the
car. There was anple reason -- especially in [ight of the 1995
search, which had reveal ed incrimnating docunents in the trunk
of another of Scott's cars -- to think the car was used to
transport his runners and, |ikely, the docunents essential to
his trade. That is particularly so when the initial reasoning
was that of an experienced field agent who had watched the
growi ng sophistication of Scott's schenes over the years. The
magi strate who i ssued the warrant was entitled to consider the

agent's expertise. United States v. Zayas-D az, 95 F. 3d 105,

111, 116 (1st Gr. 1996).

B. Evidentiary Rulings

W review a district court's decision to admt or to

excl ude evidence for abuse of discretion. United States v.

Glbert, 181 F.3d 152, 160 (1st Gr. 1999). Even if we find

error, we wWill not reverse if the error was harnless -- that is,
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if it is highly probable that the error did not contribute to

the verdict. United States v. Tse, 135 F. 3d 200, 209-10 (1st

Gr. 1998). If, noreover, the defendant failed at trial to
object to introduction of the evidence, we reviewonly for plain

error. United States v. More, 923 F.2d 910, 915-16 (1st GCr.

1991) . 1t

1. OGher Cines

The jury heard evidence of other crines or possible
crimes Scott conmmtted on four occasions. Litigants may not use
such evidence to prove that a person was of bad character and
acted in conformty with that character. Fed. R Evid. 404(Db).
They may, however, use the sane evidence to prove other facts at
Issue in the case, including "notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of m stake or
accident." 1d. This list illustrates, but does not exhaust,

per m ssi bl e purposes for such evidence. E.g., Udenba v. N coli,

237 F.3d 8, 15 (1st Cr. 2001) (permtting the use of such

11 The gover nnment di sput es whet her Scott properly objected
to some of the evidence at stake in this appeal. Wth one
exception, noted bel ow, we assunme that Scott's objections were
proper, as the district court's rulings all survive review for
abuse of discretion.
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evidence to show "the extent of damages attributable to
enotional distress").

On none of the four occasions did the district court
err. First, Brogan testified that he arrested Scott and
St ephens in 1995 and descri bed what he found in Scott's car. As
Scott was accused of conspiring wth Stephens, the evidence was
rel evant to show "the background, formation, and devel opnent of

the illegal relationship" between the two. United States v.

Var oudaki s, 233 F.3d 113, 118 (1st G r. 2000) (quoting United

States v. Escobar-de Jesus, 187 F.3d 148, 169 (1st Gr. 1999)).

Furthernore, the district court gave a cautionary instruction
that the evidence was neant to put other evidence in context,
directing the jury not to speculate as to the reasons for the
arrest and telling it that the arrest had "nothing to do with
this indictnent."” There was no error.

Second, Charles Lynch, the facility manager at Cool i dge
House, a federal hal fway house in Boston, testified that Scott
had been a resident there, which nmeant that Scott had previously
been an inmate in the federal prison system Coolidge House was
cl ose to several ATM nachi nes, and those nmachines were used to

wi t hdraw noney fromthe USAA Federal Savings Bank account used
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In the schene -- in one instance, only a fewmnutes after Scott
had signed out of the house. The evidence was rel evant and
adm ssible under Rule 404(b) because it showed Scott's
opportunity to nmake withdrawals from the bank account, which
linked himto the fraudulent tax returns. Al so, the district
court nmentioned this evidence in its cautionary instruction.
There was no error.

Third, the governnent introduced over objection two tax
returns in the names of Robert Maguire and David Schm dt, which
were not charged in the indictnent. Qher evidence tied those
two returns to the returns which were the subject of the
indictnent. The filing fees for the Maguire and Schm dt returns
were paid using the sanme credit card used to pay the fee of one
indicted false return; furthernore, Scott tried to elimnate
t hose charges fromthe credit card account. The evidence tended
to show Scott was in control of the schene. There was no error
in its adm ssion.

Fourth, Sonia Subia, a records custodian fromthe USAA
Bank, testified as to various deposits into the Barnes USAA
account . Subia's testinony included a reference to four

deposits of Massachusetts tax refunds. Scott did not then
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object; the follow ng norning, he objected that the reference
was erroneously admtted because the governnent had not |isted
those accounts in its 404(b) letter. The governnent then
explained that it did not mean to argue that those returns were
necessarily fraudul ent; rather, regardless of any fraud, their
mere existence showed Scott's control of the schenme and the
instrunentalities of the schene. The district court found the
matter too peripheral to warrant a special jury instruction

Al though a special instruction mght have been proper had
Scott's initial objection beentinely, the court neither plainly
erred by failing to give one on its own notion nor abused its
di scretion by refusing one the next day. There was no error.?1?

2. Opinion Testinony ldentifying Handwiting

The final evidentiary challenge is nore serious. Janes
Donahue, an |IRS agent, testified that certain docunments in

evidence were in Scott's handwiting. Donahue had foll owed

12 The district court also admtted an IRS Circular E
Enpl oyer' s Tax Gui de found i nthe 1997 search of Scott's apartnent;
Scott clains that the guide was irrel evant because it was for the year
1997, and t he conduct wi th whi ch he was charged concerned t he year
1996. The governnment mai ntai ns that the gui de was publ i shed in 1997
but contai ned withholdingrates for the year 1996. 1In either event,
t he gui de was rel evant to show Scott's understandi ng t hat pl ausi bl e
falsetax returns required accuraterates, andit was hardly aripple
am dst the waves of evidence against Scott.
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Scott through a nunmber of |IRS investigations over a nunber of
years, begi nni ng when Donahue participated in the 1989 search.
Donahue testified on voir dire that during this tinme he had seen
exanples of Scott's handwiting that included three to five
letters, five to ten court pleadings, signature cards to open
t hree bank accounts in Scott's name, fifty or sixty checks and
deposit slips for those accounts, five to ten noney orders,
applications to file tax returns electronically, two driver's
licenses, a pilot's license, and five to ten forns Scott had
signed as part of booking procedures at police stations, anong
ot hers. Donahue al so saw Scott sign a docunent in his presence:
a fingerprint card at the marshal's office during an earlier
I nvesti gation.

Scott nmade two objections to Donahue's testinony as a
whol e, which he renewed after the voir dire. First, he objected
t hat Donahue had acquired famliarity with Scott's handwiting

"for purposes of the litigation," and thus could not testify as
a lay witness under Federal Rule of Evidence 901(b)(2). Second,
he objected that despite Donahue's exposure to Scott's

handwiti ng Donahue neverthel ess | acked sufficient famliarity

with that handwiting to testify. The district court overrul ed
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Scott's objections, but required Donahue to refer to the
docunents in general terns in order to avoid undue prejudice to
Scott. The jury was not told that the docunents providing the
basi s for Donahue' s famliarity cane from earlier
I nvestigations, arrests, and seizures.

Donahue then identified Scott's signature and
handwiting on various docunents which the governnent had
previously introduced as found in Scott's possession. These
docunments included a birth certificate in the nane of Ralph
Swoboda, a list of nanes, which included Scott's codefendants,
the purported signature of Randy LaPlante on Wstern Union
forms, an application for a copy of Daniel Richard Brogan's
birth certificate, and simlar papers. To sone of these Scott
objected on an individual basis as unduly prejudicial under
Federal Rule of Evidence 403; to others, he did not. The
district court overruled all such objections.

In admtting the testinony, the district court relied
on Federal Rule of Evidence 701, which reads:

If the witness is not testifying as an expert, the

witness' testinony in the form of opinions or

inferences is limted to those opinions or inferences

which are (a) rationally based on the perception of
the witness, and (b) hel pful to a clear understandi ng
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of the witness' testinony or the determnation of a

fact in issue, and (c) not based on scientific,

technical, or other specialized know edge within the

scope of Rule 702.
Fed. R Evid. 701. The district court distinguished Rule 901 as
dealing only with authentication as a condition precedent to the
adm ssibility of evidence, and therefore not with evidence that
had already been admtted. The court reasoned in the
alternative that if Rule 901 did apply, Rule 901(b)(2) (on which
Scott relied) would neverthel ess permt adm ssion. The Rul e
st at es:

By way of illustration only, and not by way of

limtation, t he fol |l ow ng are exanpl es of

aut hentication or identification conformng with the
requi renents of this rule:

(2) Nonexpert opinion on handwiting. Nonexpert
opinion as to the genui neness of handwiting, based

upon
famliarity not acquired for purposes of the
l'itigation.

Fed. R Evid. 901(b).

Scott argues primarily that the correct rule for

consi dering adm ssibility of such handwiting authentication or

i dentification evidence is Rule 901(b)(2), and that the evidence
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was i nadm ssible because Donahue canme to know Scott's
handwiting through his crimnal investigation of Scott.

Rule 901(b) illustrates two ways of authenticating or
I dentifying through the testinony of a wtness the handwiting
on a docunent as being witten by a particular person. The
handwiting may be identified through a lay w tness who has
famliarity with the alleged author's handwiting and who did
not acquire that famliarity for purposes of the Ilitigation.

Fed. R Evid. 901(b)(2); United States v. Tipton, 964 F.2d 650,

655 (7th Cr. 1992) (surveying cases). Alternatively, the
handwiting my be identified as the alleged author's
handwiting by an expert, who |acks such famliarity except as
acquired for purposes of the litigation but has the requisite
experti se and who conpares the sanple wth speci nens whi ch have
been authenticated.*® Fed. R Evid. 901(b)(3); see also Fed. R
Evid. 901(b)(2) advisory commttee's note ("Testinony based upon
famliarity acquired for purposes of the litigation is reserved

to the expert . . . .").

13 Alternatively, thetrier of fact may dothis directly. Fed.
R. Evid. 901(b)(3).
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The district court ruled that Rule 701 governed and
that Rule 901 did not apply.* This is an issue of |aw we revi ew
de novo. W hold that both rules nust be satisfied.

The essence of the district court's reasoni ng was t hat
t he docunents that contained the handwiting had al ready been
admtted into evidence. As such, they had, of course, been
authenticated or identified. Fed. R Evi d. 901(a).
Aut hentication refers to evidence that tends to prove that a
docunent is what its proponent clains it to be. The docunents
were earlier authenticated as docunents found in the search of
Scott's car or hone, and admtted as such. The handwiting on
t hose docunents was not previously authenticated as evidence
that tended to prove that the handwiting was Scott's. To prove

that point, the evidence had to conmply with Rule 901. %

14 There may be situations in which Rule 901(b)(2) is
satisfied, but Rule 701 is not -- that is, in which an
identification mght not be helpful to the jury even though
based on properly acquired famliarity.

15 An alternate rationale would lead to the sane result:
even if Donahue's testinony was not authentication within the
meani ng of Rule 901, we think that Rule 701's requirenent that
| ay opi nion testinmony be hel pful to the jury woul d be best read
in light of the limts Rule 901(b)(2) places on |ay opinion
testi mony regardi ng handwiti ng.
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Whet her Donahue' s testinony satisfied Rul e 901 depends
on the purpose of the requirenent that the famliarity of a |l ay
opinion witness with handwiting nmay not be "acquired for
purposes of the litigation." This limtation is properly
understood in light of the common law tradition with which Rule
901(b)(2) and Rule 901(b)(3) break. English courts, and early
American courts, placed strict limts on testinony concerning
I dentification of handwiting by its style, called "conparison
of hands." 7 J. Wgnore, Evidence 8§ 1991, at 253 (Chadbourn
rev. 1978). Professor Wgnore explains that when this rule was
at its strictest, no wtness was permtted to identify
handwiting in a crimnal case unless the w tness had seen the
docunent in question witten or signed. Over time, however,
courts cane to permt handwiting identification based on ever-
| ooser degrees of famliarity: one who had seen the alleged
aut hor sign other docunments, or one who had seen sanples of
witing known to be by that author over a period of tinme, could
give such testinony. 1d. 88 1992-1993, at 257-62.

Rul e 901(b)(2) retains only one vestige of the conmon
law rule. A lay witness nmay not enter court, see for the first

time two sanples of handwiting, and identify the contested
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sanple as witten by the sanme person as the previously
aut henticated sanple; the result is the sane, noreover, if the
W t ness conpared the two sanpl es before entering the courtroom

See, e.qg., United States v. Pitts, 569 F.2d 343, 348 (5th Gr.

1978) (affirmng the exclusion of the testinony of a |awer-
witness who had conpared a single contested sanple of
handwiting to a single authenticated one in preparing for a
previous trial). After all, such a conparison could be nmade as
easily by the jury as by the witness. Therefore, |ay wtness
testinony without famliarity would not be helpful to the jury
and woul d be prohibited by Rule 701 even if Rule 901 did not
exist. . Wgnore, supra, 8 1993, at 260 (observing that the
comon-1law opinion rule would preclude lay w tness testinony
wi thout famliarity).

Thi s case involves no such situation. Donahue becane
famliar with Scott's handwiting over the course of several
years, and he did so not for the purpose of testifying, but
I nstead for the purpose of solving a crinme. Scott was perfectly
entitled to argue to the jury that Donahue's interest in
securing a conviction colored Donahue's perception of Scott's

handwri ti ng. . Johnson v. United States, 333 U S 10, 14
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(1948) (discussing in another context the pressures facing those
"engaged in the often conpetitive enterprise of ferreting out
crinme"). That possibility, however, did not require the
district court to exclude the evidence under Rule 901(b)(2).

W nmay dispense quickly wth Scott's renaining
obj ections to Donahue's testinony. Scott makes a different
argunent that Donahue was not sufficiently famliar with Scott's
signature to testify. This fact-bound ruling is reviewed for
abuse of discretion. Glbert, 181 F.3d at 60. It is true that
Donahue conceded that he saw Scott sign his nane only once
QG her categories of experience can, however, denonstrate
famliarity, such as seeing signatures on witings purportingto

be those of the alleged author when the circunstances would

I ndicate that they were genuine. 2 MCorm ck on Evidence § 221,
at 42 (J. Strong ed., 5th ed. 1999). The rule for which Scott
seens to contend -- not only a strict requirenent that the
W t ness see the all eged author in the act of signature, but al so
a further demand that this occur nmultiple tines -- is far too

strict. See United States v. Standing Soldier, 538 F.2d 196,

202 (8th Cr. 1976) (permtting authentication testinony on the

basis of a single exposure to an uncontested signature and a
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single exposure to a contested one). In this case, there was
enough famliarity on the part of the witness to admt the
t esti nony. Scott's argunents go rather to the weight of the

evidence. Winstein's Federal Evidence § 901.04[2], at 901-20

(J. McLaughlin ed., 2d ed. 2001). Scott took advantage of this,
and cross-exam ned the agent on the paucity of actual sightings
of Scott endorsing his signature. Accordingly, there was no
abuse of discretion and no error.

Scott also argues he was prejudiced by the inplicit
nessage, conveyed by the use of an IRS agent to identify his
handwiting, that the governnment had been investigating himfor
a long tinme and probably for other things. The district court
admrably restricted direct testinony to this effect.
Nevert hel ess, Scott would have us say that the remaining
prejudice still substantially outweighed the probative val ue of
t he evi dence so that the district court was bound to exclude the
testi nony under Rule 4083. We cannot so hol d. The district

court's discretion in the Rule 403 balancing inquiry is broad.

E.g., Daigle v. Me. Med. Gr., Inc., 14 F. 3d 684, 690 (1st Cr.
1994). Even if the governnent m ght have done better to use an

expert witness for the handwiting identification, as Scott
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argues, and even if another district court mght permssibly
have excl uded the evidence on this basis, the availability of a
| ess prejudicial nethod of proof is only a factor to be wei ghed
in the Rule 403 inquiry and does not control this case. See
Fed. R Evid. 403 advisory commttee's note ("The availability
of other neans of proof may also be an appropriate factor.")

(enphasi s added); see generally Add Chief v. United States, 519

US 172, 180-92 (1997) (discussing the proper analysis of |ess
prejudicial nethods of proof). In light of its careful
attention to the problem of prejudice, the district court did
not abuse its discretion by admtting the evidence under Rule
403. 16

C. Sentencing |ssues

1. Leadership Role in the Ofense

The district court's conclusion that Scott played a

| eadership role and its enhancenent of his sentence under USSG

16 Scott's reply brief appears to raise the further
guesti on whet her Donahue's testinony shoul d have been treated as
expert testinony and assessed under Rule 703. This argunent was
made neither to the district court nor in Scott's main brief to
this Court. As a result, it is waived. To the extent Scott
seeks nerely to bolster his attack on Donahue's testinony by
mnimzing its probative value, our discussion in the text
di sposes of the matter.
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8§ 3B1.1 rest largely on the facts of the case and we therefore

review for clear error. United States v. Graciani, 61 F.3d 70,

75 (1st CGr. 1995); see also United States v. Wight, 873 F.2d
437, 443-44 (1st CGr. 1989) (discussing the rationale for
reviewing 88 3Bl1.1 and 3Bl1.2 determnations for clear error).

A | eadershi p enhancenent is warranted if the crimna
activity involves five or nore participants and the defendant
was a |eader or organizer. The commentary to the Sentencing
Quidelines |ists seven pertinent factors in the analysis: (1)
"the exercise of decision nmaking authority"; (2) "the nature of
participation in the commssion of the offense"; (3) "the
recrui tment of acconplices"; (4) "the clained right to a | arger
share of the fruits of the crinme"; (5) "the degree of
participation in planning or organizing the offense"; (6) "the
nature and scope of the illegal activity"; and (7) "the degree
of control and authority exercised over others.” U. S.
Sent enci ng Qui delines Manual 8§ 3B1.1 cnt. 4 (2000).

The district court found that:

[1]t is clear that the instrunentalities were under
M. Scott's control; the techniques and the approach
was sonething he was famliar with; the evidence was
that he was behind it and recruited the people; the
connection wth many of the people, including nenbers
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of his owmn famly, as the sources of nanes for, for
t he people in whose nanes the fal se returns woul d be
filed, and so on; people that crossed M. Scott's
path. There's just a great deal of evidence that he
was the aninmating force behind this.
Based on the evidence to which it refers, the district court
stated that "wi thout rehearsing all the factors" it would "infer
that M. Scott was an organi zer or | eader within" the nmeaning of
8§ 3B1.1. These words, following a detailed discussion of the
factors by counsel, denonstrate that the district court had the
correct standard in mnd. Mreover, the court did not clearly
err in applying that standard to the facts of this case. n
these facts, Scott apparently had control over the bank account
where sone of the refund checks were deposited; he is the one
who recei ved the rebates on software which nost |ikely were used
for the crinme; he had the pertinent |ists and equi pnent; and he
transported the runners. The court reasonably inferred from

these indicia of control that Scott's role in the offense was

executive rather than nerely mnisterial.?

17 Scott also incorporates into his appeals of the
sentences based on the 1998 convictions his argunent fromthe
appeal s of the sentence based on the 1999 convictions, Nos. 00-
1767 and 00- 1669, regarding the use in sentencing of a certain
prior conviction. Scott clainms that the Commonweal th obtai ned
the prior conviction in violation of his Sixth Arendnent right
to the assistance of counsel. W reject this argunment for the
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2. Restitution

The district court determ ned that the governnent | ost
a net amount of $37,970.68 fromthe fraudulent tax returns and
ordered Scott to pay this full amount in restitution. It also
ordered codefendant Morrison to pay $8,253.00 and codef endant
Stephens to pay $7,479.00. Scott and the government agree on
appeal that any restitution obligation inposed on Scott and his
codef endants shoul d not exceed the anopunt of the governnment's
| oss. Accordingly, they suggest a remand to clarify that the
restitution obligation is "joint and several," although Scott
woul d have us vacate the entire order and the governnent woul d
have us affirmthe anount.

A nonent to clarify the correct result and term nol ogy
may avoi d future confusion. Wen nore than one def endant causes
alosstoavictim the district court may within its discretion
"make each defendant |iable for paynent of the full anount of
restitutionor . . . apportion liability anong the defendants to

reflect the level of contribution to the victinis |oss and

econom ¢ circunstances of each defendant.” 18 U.S.C. § 3664(h)
(Supp. Il 1996). |If the defendants are each nade |liable for the
reasons stated in section Ill.C of this opinion.
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full anmount, but the victimmay recover no nore than the total
|l oss, the inplication is that each defendant's liability ends
when the victim is nade whole, regardless of the actual
contributions of individual defendants -- a rule that
corresponds to the comon |aw concept of joint and several

liability. Cf. Tilcon Capaldi, Inc. v. Feldman, 249 F.3d 54, 62

(1st Cr. 2001) (defining joint and several liability to nmean
"that danages are a single sumspecified in the judgnent, that
each wongdoer is liable for the full anount, but the wonged
party cannot collect under the judgnent nore than the single
sum') . I ndeed, the legislative history for this provision
states that it "gives the court the discretion either to nmake
mul ti ple defendants jointly and severally liable . . . or to
apportion the restitution order anong the various defendants."

S. Rep. No. 104-179, at 15 (1996), reprinted in 1996

U S CCAN 924, 928.

In this case, however, the court did not nake the
defendants liable for the full anount. Rather, our reading of
the district court's restitution order is that the governnent
may hold any individual defendant liable for as nuch as the

court ordered as to that defendant (that is, Scott for up to
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$37,970. 68, Mrrison for up to $8, 253. 00, and St ephens for up to
$7,479.00), but that the governnment may not collect nore from
all defendants together than will nmake it whole (that is, a
total of $37,970.68 in restitution for the crinme). Rather than
true joint and several liability, this type of liability is a

creature of the restitution statute; such an order is within the

district court's discretion. See United States v. Trigg, 119
F.3d 493, 500-01 & n.6 (7th Cr. 1997) (interpreting a prior
version of the restitution statute, and noting that Congress had
made the authority to inpose joint and several liability if

anything broader in the statute now at issue); United States v.

Harris, 7 F.3d 1537, 1539-40 & n.1 (10th Gr. 1993)

(interpreting the earlier statute); see also United States v.

Hunter, 52 F.3d 489, 495 n.3 (3d Cr. 1995) (reserving the
guestion).

W affirmthe district court's order on our viewthat
its natural reading is as we have described. It would be the
better practice for district courts that intend to enter such an
order to refer expressly tothe limt placed on the governnent's
total recovery, but in light of the statutory schenme we think

the inplied imt is not hard to find.
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I11. Autonmpbil e Bank Loan Fraud
Nos. 00-1767 and 00-1669

I n 1999, under a conditional plea agreenent, Scott pled
guilty to one count of conspiracy to defraud, 18 U.S. C. § 371 (1994),
and two counts of bank fraud, 18 U. S. C. § 1344 (1994). He received a
46 nont h sentence to be served consecuti ve to anot her sentence and was
ordered to pay $35,500.00inrestitution. On appeal Scott raises three
main clainms: violation of the Speedy Trial Act, invalid search
warrants, and incorrect sentencing. W find that there was a viol ation
of the Act, but that Scott is entitled only to a di sm ssal of the
charges wi thout prejudice.

A. Speedy Trial Act

Scott's | ead argunent i s that the indictnent shoul d have been
di sm ssed for viol ati on of the Speedy Trial Act ("STA"), 18 U.S.C. §
3161 et seq. (1994). Scott argues that the STAwas vi ol at ed because
thetrial court failedto dispose of his notionto suppress within 30
days of taking it under advisenent, andfailedtotry himw thin 70
days, i f the days the noti on was under advi senent, beyond t he 30 days,
are not excluded. The court, he says, retroactively held that there
was no STAvi ol ati on based on reasoning that it didnot fornmally take
the notion to suppress under advi sement because it found later it
needed ot her subm ssionstobefiledinorder to decide a snmall subset

of issues.
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Scott al so argues that the remedy for the STAviolationis
t hat the i ndi ctment shoul d be di sm ssed with prejudi ce because t he
of fense is not serious, thetrial court exceeded the statutory tineto
di spose of the nmotion, and the inpact of reprosecution on the
adm ni stration of justice and on t he STA counsel s agai nst di sm ssal
wi t hout prejudice.

1. Compli ance with the STA

In enacting the STA, Congress inposed specific tine
[imtations onthedistrict courtsinorder to nmake the Si xth Arendnent
right toaspeedytrial noreeffective. H R Rep. No. 96-390, at 2-3
(1979), reprintedin1979 U.S.C. C. A N. 805, 807. Thus, a defendant
must be tried within 70 days of the filing of the indictnment or the
defendant's first appearance before a judicial officer, whichever

occurs |l ater. Henderson v. United States, 476 U. S. 321, 322 (1986).

However, not every day between t he i ndi ct ment or appear ance and t he

trial counts toward the 70-day limt. The STA specifies a nunber of

ci rcunst ances that can suspend the running of thetinme. 18 U.S.C. 8§

3161(h). W start with the facts needed to do the STA cal cul ati ons.
Scott was i ndi cted on March 25, 1999, and arrai gned on Apri |

14, 1999. On August 19, 1999, Scott noved to suppress all evidence

seized in two searches, of his house on March 16, 1999 and of his

conputer on April 8, 1999. Scott argued that the searches were

unl awf ul due to insufficient probabl e cause, | ack of particularity, the

-60-



search exceedi ng the scope of the warrant, and nonconpliance with
Federal Rul e of Crim nal Procedure 41. Scott argued t he gover nment
could not rely onthe plainviewdoctrineastoitens seized beyond
t hose describedinthewarrants. Inits oppositiontothe notion, the
governnent saidthat it woul d not of fer nost of the evidence to which
Scott objected, andthat it would offer only tenitens on a plainview
rationale. It provided no argunent as to why thoseitens fell within
the plainviewdoctrine. Inhisreply, Scott conceded two of those ten
di sputed itens were adm ssi bl e, but di sputedthe remai nder. He al so
poi nt ed out that the government had fail ed to provide any specific
argunent as to the other eight itens purportedly justified by the plain
vi ew doctri ne.

At a pretrial conference in August 1999, a hearing on
Scott's pretrial notionto suppress was set for Septenber 16, 1999. (On
Sept enber 16, when t he attorneys for both sides arrivedincourt for
t he hearing, they agreed to submt the notiononthe filings because of
i ncl ement weat her. At the brief court proceeding, thetrial judge
stated: "[i]f, as | westlewiththe papers, | think that | want to
hear fromanyone, you can be sure that | will schedul e a heari ng and
not just go ahead on t he paper record."” The judge t hen concl uded by
stating that he woul d "take [the matter] under advi senent onthe record
as it's been prepared.” The court evidently concl uded t hat a heari ng

was not required.
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On January 18, 2000, 124 days after the Septenber 16
proceedi ng, the district court i ssued a nmenor andumand or der denyi ng
virtually all of Scott's claims inthe notionto suppress. United

States v. Scott, 83 F. Supp. 2d 187 (D. Mass. 2000). However, asto

itens the governnment proffered onthe plainviewdoctrine, the court

requested the partiesto prepare alist of itens di sputed (although the
effect of the prior filings was to do that), and to brief the
adm ssibility of each one. 1d. at 201. The district court thus seened
responsi ve to t he argunent def endant had made i n hi s Sept enber 16 reply
about the | ack of itemby itemargunent fromthe governnment. The court

did not set any date for the additional filings to be made. As it

turned out, by February, it becane cl ear that no additi onal subm ssi ons
fromthe parti es were necessary because t he governnent agreed it woul d
not use any of that evidence.

Scott filedatinely notiontodismss theindictnment for

vi ol ati on of the Speedy Trial Act on March 8, 2000. The district court

orally deni ed Scott's noti on on March 22, 2000, justifyingin STAterns
the 124 days it had taken to deci de the noti on to suppress. The court

reasoned that by stating that it m ght need addi ti onal subm ssions from
the partiesit madeitself clear that the matter was not fornmal |y under

advi senment, despiteits use of those very words at t he concl usi on of

t he Sept enber 16, 1999 proceedi ng. Therefore the entire period of tine

fromthe filing of the notion, tothe hearing onthat notion, tothe
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partial decisiononthe notion, was, inthe court's view, excludable
under the STA. Thisis not asituationinwhichthedistrict court
i nvoked the "ends of justice" rationale of 18 U. S.C. § 3161(h)(8). The
district court was explicit that its only reason for denyi ng t he STA
motion was that it requested further filings.

We revi ewi ssues of | awunder the STA de novo and revi ew

factual determnations for clear error. United States v. Rodriquez, 63

F.3d 1159, 1162 (1st Cir. 1995). In 18 U.S.C. § 3161(h), the STA
outlines several situationsinwhichtineis excludedfromthe 70-day
limt between the indictnment or appearance of t he def endant and t he
trial. For exanple, thetine betweenthe filingof apretrial notion
and t he hearing onthe notionis excludabl e: "delay resulting fromany
pretrial notion, fromthe filing of the notion through the concl usion
of the hearing on, or other pronpt disposition of, such notion" is
excludable. 18 U S.C. § 3161(h)(1)(F).

Oncethe notionis "actually under advi senent, ™ the tri al
court has up to 30 excl udabl e days to decide it: "del ay reasonably
attributableto any period, not to exceed thirty days, during which any
pr oceedi ng concerni ng t he def endant i s actual | y under advi senent by t he
court” i s excludable. 18 U. S.C. § 3161(h)(1)(J). Nornmally this neans
t hat the court nust decide the noti on within 30 days after a hearing on
t hat notion. Rodriguez, 63 F.3d at 1163. However, if the court

requires further filings at the hearing, thenthe 30 day peri od runs
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fromthe date of thelast filing. Henderson, 476 U.S. at 331. If the
matter i s taken on the papers al one, a deci sion nust be rendered within

30 days of the |l ast subm ssion. United States v. Salinonu, 182 F. 3d

63, 68 (1st Cir. 1999); United States v. Barnes, 159 F. 3d 4, 11 (1st

Gr. 1998); Rodriguez, 63 F.3d at 1163; United States v. Rush, 738 F. 2d

497, 505 (1st Cir. 1984); seealso United States v. Wl son, 835 F. 2d

1440, 1442 (D.C. Cir. 1987).
| n Hender son, the Suprene Court that hel d subsecti ons (F) and

(J), read together, nean that the STApermts an "excl usi on of up to 30

days while the district court has a notion "' under advi senent,’' i.e.,

30 days fromthe tine the court receives all the papers it reasonably
expects." 476 U. S. at 328-29. As Henderson notes, subsection (F)
controls two situations:

The first ari ses when a pretrial notion requires a hearing:
subsection (F) on its face excludes the entire period
between the filing of the notion and the concl usi on of the
heari ng. The second situation concerns notions that require
no hearing and that result in a "pronpt disposition.”
There, the pronptness requi renent was "i ntended t o provi de
a point at which time will cease to be excluded, where
not i ons are deci ded on t he papers fil ed wi t hout hearing."”
S. Rep. No. 96-212, at 34. The "point at whichtime wll
cease to be excluded" isidentified by subsection (J), which
perm ts an excl usi on of 30 days fromthetinme anotionis
actually "under advi senment"” by the court. Wthout the
pronmpt ness requi renent in subsection (F), acourt could
exclude time beyond subsection (J)'s 30-day "under
advi senent " provision sinply by designatingthe additional
periodastinme "fromthe filing of the notion" throughits
"di sposition" under subsection (F).

476 U.S. at 329.
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Thi s case presents a hybrid situation. Al thoughthe notion
t o0 suppress was set for hearing on Septenber 16, 1999, no heari ng was
actually held. Instead, the parties submtted onthe papers, andthe
court explicitly took the matter under advi senent. Thus, this coul d be
viewed as a situation in which there was no hearing and so the
requi rement onthe district court was one of "pronpt di sposition" of
t he matter under subsection (F); it could al so be vi ewed as "under

advi senent,"” and so subject to the 30-day limt for decision in
subsection (J). Henderson, however, nmakes it clear that the difference
does not matter tothetine allowed -- in either situati on no nore than
30 days are excl uded: "[T] he phrase ' pronpt di sposition' was i ntended
to prevent adistrict court fromusing subsection (F) to excludetine
after a notion is taken under advi sement when that time fails to
qualify for exclusion under subsection (J)." 1d.
The Suprene Court al so noted that the Senate Conmttee onthe
Judi ci ary had expl ai ned:
[I]n usingthe words "pronpt di sposition,” the commttee
intends to make it clear that, in excludingtinme between
filing and di sposition onthe papers, the Comm ttee does not
intend to permt circunvention of the 30-days, "under
advi senment " provision containedin Subsection (h)(1)(J).
| ndeed, if notions are so sinple or routinethat they do not
require a hearing, necessary advi senent time should be
consi derably | ess than 30 days.
ld. (quoting S. Rep. No. 96-212, at 34 (1979)).
Hender son al so addressed the situation where the court

determ nes that it needs additi onal subni ssions on a nmoti on whi ch
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requi red a hearing. The Court noted that the statute prescribes that
"for notions decided solely on the papers, Congress has all owed
exclusionof timeduring whichthe partiesarefilingtheir briefs.”
Henderson, 476 U. S. at 331 (di scussi ng subsections (F) and (J)). The
sanme rul e, the Court held, applies to exclude the period after the
heari ng when the court is awaiting additional briefing. Id.
Thus, the periods of exclusion under the Act which are
unrestrictedintimeincludethetime betweenthe filing of the notion
and the hearing on the notion, and the period of time to obtain

addi tional filings needed for dispositionof the notion. See Salinonu,

182 F. 3d at 67-69 (two-year del ay i n hol di ng hearing is excl udabl e

time); United States v. Staula, 80 F. 3d 596, 601 (1st G r. 1996) (STA

excl udes tine between filing of noti on and hearing on notion "evenif
t he del ay i s overlong, inexplicable, or unreasonable”). Once the
additional filings are submtted, and a hearingis not required, the
court nust decide pronptly, within 30 days.

The cl osest case we can find to our situation is United

States v. Janik, 723 F.2d 537 (7th G r. 1983). There, thetrial court

took a pretrial notion under advi senent (after post-hearing notions),
kept it under advi senent for nore than three nonths and thensaidit
needed additional filings. [1d. at 543. The court rejected the
argument that the entire period was excl udabl e: "the requirenment of

pronmpt dispositioninsection3161(h)(1)(F) may not be circunvent ed by
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. ordering the hearing reopened nore than 30 days after the matter
has been taken under advisenment." 1d. at 544. W agree.

The STA nakes no provi sion for what the district court did
here: not decide the notion for 124 days and then retroactively seek to
explainthe | ack of pronpt di sposition by saying it needed additi onal
filings, althoughit had taken the matter under advi senent earlier.
Nor does t he STA nake any provision for adistrict court effectivelyto
t ake a matter under advi senent for deci sion, but thento avoidthe STA
timeline by sayi ng that matter was not under advi sement withinthe
meani ng of the Act. We do not think the STApermts either course of
action. Such an approach woul d underm ne the purposes of the Act.

Congr ess pl ai nl y want ed even nore conpl i cat ed noti ons t han
t he one here to be decided within 30 days of a hearing, and | ess
conplicated notions, decided wi thout a hearing, to be decided
"pronptly,"” withinthat 30-day period. Congress was al so concer ned
about holding the district courts tothe STAfranework and avoi di ng
| oophol es. That concern has been shared by the circuit courts. See

United States v. G osz, 76 F. 3d 1318, 1325 n.7 (5th Gr. 1996); United

States v. Mran, 998 F. 2d 1368, 1371-72 (6th Gr. 1993); United St at es

v. Brenna, 878 F.2d 117, 122 (3rd Cir. 1989) (per curiam; United

States v. Oane, 776 F. 2d 600, 606-07 (6th Gr. 1985); United States v.

Tunnessen, 763 F.2d 74, 77 (2d Cir. 1985); United States v. Ti bboel,

753 F. 2d 608, 611 (7th Cir. 1985); United States v. Carey, 746 F. 2d
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228, 230 (4th Gr. 1984); United States v. Frey, 735 F. 2d 350, 353 (9th

Cir. 1984); United States v. Richnond, 735 F. 2d 208, 216 (6th Cir.

1984); Janik, 723 F.2d at 545; United States v. Gonzal ez, 671 F. 2d 441,

444 (11th Cir. 1982). InStaula, this Circuit al so warned that it
would "not permt . . . the district court . . . tojerry-build a
"hearing inorder tothwart the conci nnous operati on of the Speedy
Trial Act." 80 F.3d at 602 n.3.18

We real i ze our hol di ng may pose practical problens for a
trial judge who after taking a notion under advi senent deci des t hat
additional filings are required. The answer i nherent inthe structure
of the STAis that the judge nust pay pronpt attentiontothe materials
t hat have been filed with the notion. A hearing date need not be
schedul ed until the court has had the opportunity to reviewthe
materials and to determne i f additional filings are needed. That
shoul d, in nost instances, avoid the problem presented here.

Still, it is possiblethat ajudgein goodfaith does not
reach the conclusionthat additional filings arerequiredto decide a
notion until he or she works on the motion after it is taken under
advi senment. Nonet hel ess, Congress has i nposed a 30 day rul e for the

deci si on of notions. One woul d expect a court worki ng under a 30- day

18 This Grcuit has expressed simlar concerns about the
dangers of potential abuse of the STA when the gover nnent causes
the delay by not filing its opposition to notions on the due
date. Rodriguez, 63 F.3d at 1165.
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limt toidentify the need for additional filings early inthat period
and sonotify the parties. Under those rare circunstances, excl udi ng
the period of tine between the request for additional filings andthe
recei pt of those filings woul d be perm ssible, but thetinmeinvolvedin
deci di ng t he noti on woul d remai n 30 days. | n sone situations, sone
further exclusionmght beinorder, inthe formof tollingthe 30-day
period. °

By t hi s hol di ng, we do not adopt aflat rulethat adistrict
court may never exceedthetinelimtsinthe STAandthenjustify it
after the fact. Some future set of facts, perhaps involving an
express and proper invocationof 18 U. S.C. § 3161(h)(8), may support
such an action. However, the disciplines of thetinelimtsinthe STA
ar e better nmai ntai ned by expl anati ons gi ven before t he cl ock runs out.

2. Renedy for STA Viol ation

Thi s | eaves t he question of the appropriate renedy for the
STAviol ation: di smssal of the charges agai nst Scott wi thout prejudice
(so the governnent nmay proceed again) or with prejudice (forecl osing
new proceedings). This Court may, inits discretion, decide the
gquestionitself or remand the questiontothe district court. Barnes,

159 F.3d at 16. Inthis case, we think it is quite clear that the

19 Thi s case does not involve, and so we do not address,
the Seventh Grcuit's rule in Tibboel, 753 F.2d at 611-12, that
t he pronptness requirenment may extend beyond 30 days when the
district court is faced with nultiple notions at once.
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di sm ssal shoul d be wi t hout prejudi ce and see no reasonto remand. ©
In addition, the determ nation of this issue by this Court would
further the goal s of judicial econony, and better serve t he purposes of
the STA-- protecting both defendants' rights to, and the public's
interest in, theswift admnistration of justice. H R Rep. No. 96-390
at 3, reprinted in 1979 U.S.C.C.A N at 807.

| n deci di ng whet her the di sm ssal shoul d be with or wi t hout
prejudice, the STA directs the court to consider at |east three
factors: (1) the seriousness of the offense; (2) the facts and
circunmst ances of the case which led to the dism ssal; and (3) the
i npact of reprosecutiononthe adm nistration of justice and onthe

adm ni stration of the STA. 18 U.S.C. § 3162(a)(2); see United States

v. Hastings, 847 F. 2d 920, 925-29 (1st Cir. 1988). InBarnes, this
Court added a fourth factor to the nonexclusivelist outlinedinthe
statuteitself: whether the delay resultedin actual prejudicetothe
defendant. 159 F.3d at 16.

First, Scott's offense was serious. Bank fraudis a serious
of fense which carries with it a maxi mum sentence of 30 years'
i mprisonment under 18 U. S.C. § 1344. Second, the facts and
ci rcunmst ances of the del ay do not showany bad faith onthe part of the

governnment. The delay was | argely duetothe district court, which

20 Inits oral decisionof thenotionto dismss for | ack of
speedy trial, the district court noted that if there was a STA
vi ol ation, the renedy should be dism ssal w thout prejudice.
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acted w thout <clear guidance by the law on the point.

Third, the i npact of reprosecution on the adm ni stration of
justice and on t he STA does not call for dism ssal with prejudice. It
is clear that whenever the STA' s requirenents are not net, "the
admnistrationof justiceis adversely affected."” Hastings, 847 F. 2d
at 926. The STA neverthel ess asks the courts to consi der the degreeto
whi ch the adm ni stration of justiceis harmed. Here, taking Scott's
case through the justice systemagai n woul d probably not take a | ong
time. Scott, after all, filed a conditional guilty plea to the
i ndi ct ment before he pursued this appeal based on a STA vi ol ati on.
There are al so no i ndi cations that reprosecutioninthis casewuldin
sone ot her way have a harnful effect on "the fair and efficient
adm ni stration of justice." Barnes, 159 F.3d at 17. Simlarly, the
i mpact on t he adm ni strati on of the STA al so counsel s agai nst di sm ssal
with prejudice. Thereis noquestionthat adismssal with prejudice
woul d have a stronger deterrent effect than a dism ssal without
prejudi ce. However, the fact that thereis a dismssal at all is
det errence enough in this case.

Finally, the delay resulting fromreprosecutionw/l!| not
prejudi ce Scott. Scott has not yet begun to serve his sentence onthis
case, because it is to be served consecutively to his 96-nonth sentence

on ot her indictments. Scott has al so never asserted t hat the del ay has
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adversely affected his ability to prepare for trial. For all these
reasons, the charges agai nst Scott wi ||l be di sm ssed wi t hout prejudice.

Al t hough t he charges agai nst Scott in this case must be
di sm ssed wi thout prejudice, it islikelythe charges will be brought
anew and the remai ni ng i ssues recur. For this reason, we deal withthe
remai ni ng i ssues presented by the appeal.

B. Search Warrant |ssue

Scott argues that thetrial court erred whenit deniedhis
moti on to suppress evidence by finding there was probabl e cause to
i ssue two search warrants. Scott clainms, inter alia, that there was
insufficient causetoissuethefirst warrant to search his residence.
He argues t he warrant was based only oninformation fromunreliable
confidential informants where such informationwas insufficiently
corroborated. Specifically, Scott says that the i nformati on was
corroborated only as to i nnocent details, and the i nformants' own bad
deeds. He al so cl ai ns that an unreliabl e informant was used for cross-
corroboration purposes. Scott argues that the affidavit that supported
t he search warrant di d not create a nexus t hat probabl e cause exi st ed
t hat evi dence of the al |l eged cri ne woul d be found at hi s resi dence, and
t hat t he search warrant was overly broad because it ampbunted to a
general warrant that far exceeded the scope of probabl e cause.

I n addition, Scott argues that the trial court erred by

fi ndi ng probabl e cause t o sei ze his conputers. He says the finding of
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probabl e cause was based on all egations of bank fraud where the
affidavit insupport of thewarrant did not denonstrate an evidentiary
nexus bet ween t he conputers and t he al | egati ons of bank fraud. He al so
clai ms that the findi ng of probabl e cause was based on uncorr obor at ed
statenents of unreliable informnts.

We have consi dered t hese argunents and they are wi t hout
merit. The district court opinion, Scott, 83 F. Supp. 2d at 190- 201,
det ai | s t he reasons why probabl e cause was present, and we see no need
toadd to the discussion. The district court's denial of the notionto
suppress was correct.

C. Sent enci ng

As to sentencing, Scott clains the trial court erred in
sent enci ng hi mbased on an erroneous Cri m nal Hi story Category. He
objects that his Crimnal History Category ("CHC') of VI was
i nper m ssi bl y based on an uncounsel ed state fel ony conviction. If this
convictionis not used, his CHCdrops to V, so that his sentence woul d
fit wwthinarange of 33to 41 nonths. Scott relies onthe fact that
no wai ver of counsel formwas foundin Scott's state court record. The
trial court foundthat Scott had wai ved counsel in the state crim nal
case and that, evenif not, it woul d have departed upward i n any event
to reach 46 nonths.

Scott shortchanges the district court's reasoning. Scott was

no stranger to crimnal proceedings at the time of his state
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conviction, andit is not credi bl e that he did not knowof hisright to
counsel . Also, thereis arecord of Scott bei ng represented by counsel
inthe state court caseimedi ately after his plea. The district court
reasoned that it was nore pl ausi bl e that Scott wai ved counsel and t he
formevidencing it was i nadvertently not inthefile, thanthat Scott
was deni ed his right tocounsel. Scott didnot introduce evi dence t hat
he was unrepresented by counsel, but sinply relied on the | ack of

evi dence that he was. See United States v. Cordero, 42 F. 3d 697, 701-

02 (1st Cir. 1994) ("In the absence of specific evidence, the court
bel owhad aright totreat the di sputed conviction as constitutional
and give it weight inconstructing appellant's sentence."). Inthese
circunstances, the district court's concl usion cannot be cal | ed cl ear
error, if error at all.?

V. Concl usi on

W affirmon all issues in Appeal s Nos. 99-2236, 00-1379, 00-
2350, and 00-1381. I n Appeal s Nos. 00-1767 and 00- 1669, we concl ude
t hat Scott's Speedy Trial Act rights were deni ed and that the action

must be di sm ssed wi t hout prejudice. Wethereforereverse Scott's

21 Scott al so argues that the sentence was il | egal because the
trial court ordered restitution fromScott and a codef endant t hat
woul d, i f each paidthe full amount ordered, exceed the actual | oss by
$17, 750. 00. Scott's argunments inthis respect areidentical tothose we
have dealt within his appeal s fromthe 1998 convi cti ons, Nos. 99-2236,
00- 1379, and 00-2350. As we have stated in subsectionll.C 2 of this
opi nion, we woul d affirmthe district court's restitution order as
entered were the question presented.
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convictions inthe 1999 case, vacate his sentence, and renmand Appeal s
Nos. 00-1767 and 00- 1669 f or proceedi ngs consi stent with this opinion.

So ordered.
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